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Good norning, M. Chairman and Menbers of the Commttee. MW
nane is Ken Elder. | amthe Chief Executive Oficer of the Wl cone
Cor poration, headquartered in Al exandria, Virginia. Wl cone is
Thrifty Car Rental's licensee in the Baltinore/ Washi ngton area.
Qur car rental locations also stretch north to Harrisburg,
Pennsylvania and as far south as Richnond, Virginia and the
Ti dewat er ar ea.

| am appearing today on ny own behalf to testify in support of
S. 1130, the "Mdtor Vehicle Rental Fairness Act of 1999." | thank
Senator McCain for authoring this inportant |egislation and you,
Senator Ashcroft, for calling this hearing and for being an
original co-sponsor of the bill.

In order for you to understand the reasons | support this
| egi sl ation, you must know sonet hing about ny conpany. M wfe and
| founded Welcone in 1970 with 29 cars. W used to joke that |

washed and fuel ed the cars and she rented them Through hard work,



we have grown since then. Wl cone now has 35 rental |ocations,
i ncluding operations at seven airports. We operate an average
fl eet of about 4,000 vehicles conpany wi de and enpl oy 325 workers,
i ncluding nore than 40 who have been with us over 10 years.

Most people would call Wl come an Anmerican success story -- a
smal | busi ness that has grown and prospered through personal owner
i nvol venent and the dedication and comm t nent of our enpl oyees. |
consider it a success on a far nore personal level. M son, now a
junior at Wlliam & Mary, is as passionate about the conpany as |
am and plans to work for Wl cone after graduation.

| am proud to say that our conpany is a success. But every
day, this success is threatened by an unfair |aw that risks the
future of our conpany on events over which we have absolutely no
control

The reason for this threat is the laws in a small mnority of
states that hold Wl conme |iable for the negligence of our renters.

These so-called "vicarious liability" laws permt ny conpany to be
sued and forced to pay judgnents and settl enents when we have done
nothing wong. To date, | have been very |lucky. Despite the fact
that many of the cars we rent regularly travel into Washington
D. C., Fl ori da, and New York -- all vicarious liability
jurisdictions -- Wlconme has not been hit with a multi-mllion
dol | ar judgnent. However, each year, ny conpany pays a total of
over $1 mllion in judgnents and settlements fromclains relating
to vicarious liability.

Vicarious liability laws hold car rental conpanies |iable for
the negligence of their renters solely because the conpany owns the
vehicle involved in the accident. A plaintiff need not show t hat

Wel conme did anything wong: that we negligently entrusted one of
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our cars to an unlicensed driver or to soneone under the influence;
or, that we failed to maintain the vehicle properly. | take great
pride in the quality of our rental fleet. |If an accident occurs
because we have failed to maintain the car properly, we should be
responsi bl e and be sued for our negligence.

But that is not the case here. For vicarious liability, there
is no need to show that we have been negligent in any way.
| nstead, ny conpany is held liable sinply because we own the car.

As a result, every tinme one of Wl cone's cars | eaves our |ots,
we are in effect betting the conpany on the hope that our renter
w Il not cause an accident in a vicarious liability jurisdiction.
Sonmeday, | fear that | amgoing to | ose this bet because the odds
eventually catch up with everyone.

Vicarious liability may nmake sonme sense when it is applied to
i ndividuals. Perhaps society should discourage individuals from
| ending their personal cars to famly nenbers or friends for fear

of being held liable for soneone else's negligence. That is not

for me to decide. However, in the commercial context -- such as
the car rental industry -- where lending cars is the very nature of
the business activity involved, it does not nake sense. An

i ndi vidual can avoid vicarious liability by not |lending his or her
car to soneone else. The only way ny conpany can avoi d vicari ous
liability is to stop renting cars. In other words, to go out of
busi ness.

Some may argue that | can insure against ny conpany's exposure
to vicarious liability clains. But that is nore easily said than
done. Currently, Wlcome self-insures for all clains up to
$100, 000. We carry an additional insurance policy that covers

clainms between $100,000 and $5 mllion. That policy currently
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costs ny conpany $225,000 per year and we have an excellent clains
history. Please understand, if we were hit with a |arge vicarious
judgnment, our premuns will skyrocket even higher, if insurance is
available to us at all. Just like your premuns would if you nake
a cl aimagai nst your personal auto insurance.

As | stated above, w thout ever accessing our insurance
policy, we pay over $1 mllion every year in vicarious liability
clains. And if a claimis ever nade against ny conpany for nore
than $5 mllion, as has happened to larger car rental conpanies in
recent years, then | mght as well sinply |lock the door and turn
over the keys because the conpany | worked so hard to create for
al nost 30 years will be bankrupt.

Let nme give you a couple of exanples of the wvicarious
l[iability clains nmy conpany has faced. Wile these clainms do not
involve the multi-mIllion dollar paynments you will hear about from
ot her car rental conpanies, these cases have taken noney directly
out of ny pocket.

First, Wlconme rented a car to an individual in Norfolk,
Virginia. The renter drove the car to Florida and picked up a
friend on the way to the beach. Three days later, the renter was
involved in a single car accident on a freeway at 5:00 in the
nor ni ng. Both the driver and his passenger were legally
i ntoxi cated, according to blood tests. The driver was killed in
t he accident and his passenger was seriously injured.

The passenger in this car sued Welcone for $1.1 million under
Florida's vicarious liability doctrine. Eventually, we settled
this case for $400, 000, despite the fact that Wl come had not been
negligent in any way and there was no evidence that the car did not

operate perfectly.



Second, in 1995, a renter |eased a Wl cone car at the R chnond
airport, stating that he was going to use the car in his |oca
business. One nonth later, we received a report that the car was
involved in an accident in New York. The vehicle was being driven
by M. Tim Baker, who was not the sane person who rented the car
and had no apparent connection to our renter. A passenger in the
car was injured and sued Wl conme under New York's vicarious
liability statute because we were the owner of the vehicle. Wile
some issues remain to be settled in this case, Wl cone already has
pai d out over $55,000 in clains to date on this case with many nore
t housands of dollars potentially to cone in the future. W are
payi ng these suns despite the fact that Wl conme was not negligent
and in fact had no business or contractual relationship to the
person responsi ble for the accident.

These cases represent a mscarriage of justice and they shoul d
be stopped. S. 1130 would acconplish this goal. Sinply stated, S
1130 woul d pre-enpt state laws that hold ny conpany liable for the
negligence of our renters solely because we own the vehicle
involved in the accident. This bill would not inpact ny conpany's
potential liability if we are negligent in any way. |If we entrust
a car to an unqualified driver or fail to maintain the car properly
and either of these negligent acts |eads to an accident, this bil
would not shield mnmy conpany from liability. Nor should it.
However, if the only action we are "guilty" of is owning a quality
car that we rent to a qualified, |icensed driver, then S. 1130
woul d not hold us liable for that driver's negligence.

| strongly urge you to pass S. 1130 as quickly as possible.

Vicarious liability reform has been passed by both the House and

the Senate in the past as part of nore sweeping product liability
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reformlegislation. This Commttee approved legislation in 1996
that contained a provision on vicarious liability reform | ask
you to nove this bill in this session of Congress and work for its
enactnment this year.
| f you do not, then one norning soon | may wake up to find ny
fears realized and the conpany | have worked 30 years to create
will be forced into bankruptcy by a vicarious liability judgnent.
But, if that happens, and our famly business is taken away from
us, at least | will be able to tell ny son -- the one who wants to
join me at Welconme -- that | have done everything in ny power to
change this unjust system
Thank you again for your invitation to testify at this hearing
today. | would be pleased to answer any questions ny testinony nmay

have rai sed.



